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MEMORANDUM FI NDI NGS OF FACT AND OPI NI O\t

CERBER, Judge: This case stens fromrespondent’s denial of

petitioner’s request for an abatenment of interest under section

Petitioner filed a petition requesting small tax case
proceedi ngs under sec. 7463(a), |I.R C. Respondent noved for
removal of that designation on the ground that this interest
abat enent proceeding fits within none of the categories of cases
that may be conducted under the small tax case provisions. The
Court granted respondent’s notion.
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6404(e).2 The issue presented for our consideration is whether
there was abuse of discretion in the denial of petitioner’s
abat enent request.
FI NDI NGS OF FACT®

Petitioner resided in Nevada at the tinme her petition was
filed. She filed her 1997 Federal incone tax return on June 25,
1998, showi ng tax due of $574. Respondent assessed the tax al ong
with $18.53 of interest on Septenber 7, 1998. Petitioner, as
part of a divorce proceeding, was entitled to noney from her
husband’ s retirenment account during 1996 and 1997. Petitioner
reported the withdrawal as alinmony for 1996, but ultimately
respondent refunded the tax attributable to that item 1In a
conversation about her 1996 return, one of respondent’s agents
suggested that petitioner file a Form 8606, Nondeductible |IRAs
(Contributions, Distributions, and Basis), to reflect
petitioner’s basis in the retirement account to determ ne the
anount of incone reportable, if any, for 1997. Petitioner filed
an anended return for 1997, including a Form 8606 show ng her

basis in the retirenment account. After follow ng the suggestion

2Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code applicable to the period under
consi derati on.

3The parties’ stipulation of facts and the exhibits are
i ncorporated by this reference.
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of respondent’s agent, petitioner did not hear fromrespondent
until respondent began an exam nation of her 1997 return.

Petitioner’s 1997 tax return as anended was audited, and
respondent, in a June 21, 2000, notice of deficiency, determ ned
a $14, 743 incone tax deficiency and a $1, 685 accuracy-rel ated
penal ty under section 6662(a). On Septenber 15, 2000, petitioner
filed a petition with this Court (at docket No. 9739-00S) seeking
review of respondent’s determ nation (deficiency case).

Petitioner was represented in the deficiency case, and an
agreed decision reflecting a $6,855 incone tax deficiency and an
$860 section 6662 accuracy-rel ated penalty was entered on June
29, 2001. Shortly thereafter, on Septenber 3, 2001, respondent
sent petitioner notification of a $900.42% outstandi ng bal ance
due on the $574 tax liability she had originally reported for
1997. Seven days |ater, on Septenber 10, 2001, respondent
assessed the agreed inconme tax deficiency and accuracy-rel ated
penalty fromthe deficiency case, along with $2,607.47 of accrued
interest and a $143.50 failure to pay penalty. Since the tine of
the assessnent of the additional 1997 tax, respondent has applied
over $6,000 of subsequent years’ tax refunds to satisfy portions

of petitioner’s outstanding 1997 liability.

“The $900. 42 included additional interest accruals and
penalties for |ate paynent.
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On or about May 22, 2002, petitioner filed a Form 843, C aim
for Refund and Request for Abatement, seeking a $2, 750 abat enent
of interest and claimng that the accunul ation of interest was
caused by respondent’s errors and delays. Petitioner’s request
for an abatenment contained the follow ng assertions: (1) That
petitioner was entitled to interest “netting”; (2) that
respondent erred in not notifying her until June 1999 that there
was a deficiency; (3) that respondent erred with respect to the
Septenber 3 and 10, 2001, letters reflecting different anounts of
tax and/or interest due; and (4) that the tax assessnent is
i ncorrect because petitioner was “m sgui ded” (relied on incorrect
information fromrespondent) with respect to her filing of a Form
8606 al ong with her anmended 1997 return.

Petitioner, on July 21, 2003, before respondent issued a
final determnation, filed a petition with this Court seeking
review of respondent’s failure to abate interest, but that case
was di smssed for lack of jurisdiction. Fromthe 2002 filing of
the claimfor an abatenent until alnost 6 years |ater, petitioner
made nunerous inquiries about the status of her claimand
respondent’ s agents sent responses seeking additional tinme to
make their determ nation. During that sanme period, respondent
of fset inconme tax refunds against the 1997 tax liability and

interest. During the pendency of her claimfor abatenent,
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petitioner had no | egal course of action to require respondent to
make a determ nation.?®

On March 7, 2008, respondent issued a final determ nation
disallowng, in full, petitioner’s request for an interest
abat enent regarding her 1997 tax year. |In the final
determ nation, respondent provided the foll ow ng reasons for
denying petitioner’s request for an interest abatenent: (1)
I nterest netting does not apply in a situation where a taxpayer
does not have a credit available fromanother tax period; (2) the
1997 incone tax deficiency was the result of an agreenent between
respondent and petitioner (who was represented), so that
petitioner was not msled by respondent; (3) the Septenber 3 and
10, 2001, letters, fromrespondent were not in disagreenent
because the first letter was issued before the assessnent of the
deficiency referenced in the latter one; (4) interest cannot be
abated on the basis of the tax |law information provided by
respondent; and (5) petitioner did not nmake any paynents on the
outstanding 1997 tax liability, except for respondent’s offsets
of overpaynents fromother years. Petitioner filed a petition
with this Court on Septenber 5, 2008, seeking review of

respondent’ s deni al of her request for an abatenent.

°The | aw was changed for taxable years ending after July 22,
1998, by the enactnent of new sec. 6404(qg).
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On brief, respondent admtted that petitioner is entitled to
an abatenent of 1997 tax year interest “fromthe date * * * [of
petitioner’s request] (May 22, 2002) through the date of * * *
[respondent’s] final determ nation denying her request (March 7,
2008).” In all other respects, respondent continues to stand by
his determ nation that petitioner is not entitled to an abat enent
of 1997 tax year interest.

OPI NI ON

Section 6404(e) (1) provides the Conm ssioner with authority
to abate the assessnent of interest on a deficiency attributable
in whole or in part to any unreasonable error or delay by an
of ficer or enployee of the Internal Revenue Service (acting in
his official capacity) in performng a mnisterial or manageri al

act. See also Wodral v. Conm ssioner, 112 T.C. 19, 24-25

(1999).
Section 301.6404-2(b)(1) and (2), Proced. & Adm n. Regs.,
provi des:

(b) Definitions-—(1) Managerial act.--neans an

adm ni strative act that occurs during the processing of
a taxpayer’s case involving the tenporary or permanent
| oss of records or the exercise of judgnment or

di scretion relating to managenent of personnel. A
deci si on concerning the proper application of federal
tax law (or other federal or state law) is not a
managerial act. Further, a general admnistrative

deci sion, such as the IRS s decision on howto organize
the processing of tax returns or its delay in

i npl enmenting an i nproved conputer system is not a
manageri al act for which interest can be abated under
par agraph (a) of this section.
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(2) Mnisterial act.--neans a procedural or
mechani cal act that does not involve the exercise of
j udgnent or discretion, and that occurs during the
processi ng of a taxpayer’s case after all prerequisites
to the act, such as conferences and revi ew by
supervi sors, have taken place. A decision concerning
the proper application of federal tax |aw (or other
federal or state law) is not a mnisterial act.

This Court may order abatenent where the Conm ssioner abuses
his discretion by failing to abate interest. Sec. 6404(h)(1).
In order to prevail, a taxpayer must showf that the Conm ssioner
exercised his discretion arbitrarily, capriciously, or wthout

sound basis in fact or law. Wodral v. Conm ssioner, supra at

23.

Respondent now concedes that petitioner is entitled to an
i nterest abatenent for the 1997 tax year fromthe date of
petitioner’s abatenent request (May 22, 2002) through the date of
respondent’s final determ nation denying her request (March 7,
2008). We nmust now consi der whether it was an abuse of
di scretion for respondent to deny abatenent for any portion of
i nterest not so conceded. The periods we consider are fromthe
filing of the return to the request for abatenent and fromthe
deni al of the abatenent to the tinme of trial

Before the request for abatenent, petitioner had filed her

1996 return reporting anounts from her divorced husband’ s

®No question has been raised by the parties regarding sec.
7491 and/or whether the burden shifted frompetitioner to
respondent in this proceeding.
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retirement account as alinony. |In dealing with respondent’s
agents for 1996, she was advised to anend her 1997 return and to
file a Form 8606 in order to show any basis in the retirenment
account and thereby reduce the tax. Petitioner followed that
advi ce, thereby reporting a reduced 1997 incone tax liability.
In June 1999 respondent exam ned petitioner’s 1997 return, as
amended, and determ ned a $14, 743 inconme tax deficiency and a
$1, 685 accuracy-related penalty. Petitioner filed a tinely
petition with this Court, and during June 2001 her representative
resol ved the deficiency dispute by agreeing to a reduced i ncone
tax deficiency and accuracy-rel ated penalty of $6,855 and $860,
respectively.

Shortly thereafter, the reduced deficiency and penalty were
assessed along with $2,607.47 of accrued interest and a $143. 50
failure to pay penalty. Several nonths later (around May 22,
2002) petitioner filed her claimfor a $2,750 abatenent. In
support of the claim petitioner contended that respondent had
gi ven her bad tax advice and sent her contradictory statenents of
her account and that she was entitled to interest netting.
Petitioner also conpl ained about the amount of the agreed 1997

deficiency, explaining that she had not been nade fully aware of
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what had transpired.’” Respondent concedes that petitioner is
entitled to an abatement of interest for the period during which
her request for an abatenent was pending at the admnistrative
| evel .

The period fromthe filing of petitioner’s 1997 return
t hrough the anended return filing, respondent’s exam nation, the
i ssuance of a notice of deficiency, petitioner’s petition to this
Court, and the settlenent of that case is well within the norma
range of such activities and does not reflect the existence of an
unr easonabl e del ay or error of any kind.?

Petitioner also clained that an incorrect Form 1099-R
Di stributions From Pensions, Annuities, Retirenment or Profit-
Sharing Plans, |IRAs, Insurance Contracts, etc., had been issued
and that she was given bad advice about the filing of a Form 8606
and the amendnent of her 1997 return. Neither of those
ci rcunst ances, however, would give rise to an abatenent of
i nterest under section 6404. |In particular, advice or a decision

i nvol ving the proper application of tax |aw or procedure is

"W note that in the context of this proceedi ng concerning
our review of respondent’s denial of a request for abatenent, we
are without jurisdiction to redeterm ne the anount of the
deficiency and there has been no show ng of a fraud upon the
Court or a notion filed to reopen the deficiency case. See,
e.g., Naftel v. Conmm ssioner, 85 T.C 527, 530 (1985).

81t is noted that no abatenent is available for the period
preceding the tinme when the Conm ssioner first contacts a
taxpayer in witing.
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generally not considered to be a “mnisterial or managerial act.”
Sec. 301.6404-2(b)(1) and (2), Proced. & Adm n. Regs.; see also

Nel son v. Commi ssioner, T.C Meno. 2004- 34.

Al t hough petitioner was sent successive overl appi ng noti ces,
they were not contradictory and each refl ected the outstanding
tax liability at the tine of issuance. Finally, petitioner has
not shown the appropriate conditions for interest netting; i.e.,
that there were existing credits that woul d have reduced the
anmount of the finally agreed deficiency. Although respondent
of fset overpaynents from subsequent years agai nst the agreed 1997
deficiency, that situation does not result in “interest netting”
for the 1997 tax year.

Finally, events that occurred fromthe March 7, 2008, deni al
of petitioner’s claimfor an abatenent through the filing of a
petition and the issuance of this opinion do not warrant an
abatenent of interest.

Accordingly, we hold that there was no abuse of discretion
by respondent in denying petitioner’s request for interest
abat enent for periods other than that for which respondent has
conceded an abat enent.

To reflect the foregoing,

Decision will be entered

for respondent.




